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and develop the documentation re-
quired by paragraph (a)(2) of this sec-
tion is the responsibility of the agency
possessing the information.

(2) Basic documentation shall be de-
veloped that includes but is not limited
to:

(i) The name of the specific respond-
ent(s) against whom the suspension is
to be taken;

(ii) The reason(s) for proposing the
suspension;

(iii) The specific cause(s) for suspen-
sion from § 3017.405;

(iv) A short narrative stating the
facts and/or describing other evidence
supporting the reason(s) for the suspen-
sion;

(v) The recommended time period for
the suspension;

(vi) The potential effect and/or con-
sequences that the suspension will
have on the respondent(s);

(vii) Copies of any relevant support
documentation identified under this
section.

(3) The suspending official shall be
responsible for deciding whether or not
to proceed with the suspension.

(4) OGC is responsible for:
(i) Reviewing the documentation and

notice for legal sufficiency, and
(ii) Providing any necessary coordi-

nation with DOJ.
(b) Decisionmaking process. USDA

shall process suspension actions as in-
formally as practicable, consistent
with principles of fundamental fair-
ness, using the procedures in § 3017.411
through § 3017.413.

[54 FR 4722 and 4731, Jan. 30, 1989, as amended
at 54 FR 4732, Jan. 30, 1989]

§ 3017.411 Notice of suspension.
When a respondent is suspended, no-

tice shall immediately be given:
(a) That suspension has been im-

posed;
(b) That the suspension is based on

an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§ 3017.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of § 3017.411
through § 3017.413 and any other USDA
procedures, if applicable, governing
suspension decisionmaking; and

(g) Of the effect of the suspension.

In USDA, the notice to the respondent
shall be signed by the suspending offi-
cial and transmitted by certified mail,
return receipt requested. OGC will be
consulted on all proposed suspension
actions prior to the notice being sent
to the respondent.

[54 FR 4722 and 4731, Jan. 30, 1989, as amended
at 54 FR 4732, Jan. 30, 1989]

§ 3017.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the sus-
pending official finds that the respond-
ent’s submission in opposition raises a
genuine dispute over facts material to
the suspension, respondent(s) shall be
afforded an opportunity to appear with
a representative, submit documentary
evidence, present witnesses, and con-
front any witness the agency presents,
unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(A) In USDA, such determination
shall be made by the suspending offi-
cial, after coordination with OGC.

(B) In USDA, the suspending official
shall continue the suspension only if
he/she determines, after consultation
with OGC, that there is enough evi-
dence to proceed without using the
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facts that DOJ has advised would prej-
udice the contemplated legal pro-
ceedings. If there is not such evidence,
the suspension shall be terminated im-
mediately without prejudice.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.

[54 FR 4722 and 4731, Jan. 30, 1989, as amended
at 54 FR 4732, Jan. 30, 1989]

§ 3017.413 Suspending official’s deci-
sion.

The suspending official may modify
or terminate the suspension (for exam-
ple, see § 3017.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate
the suspension shall be without preju-
dice to the subsequent imposition of
suspension by any other agency or de-
barment by any agency. The decision
shall be rendered in accordance with
the following provisions:

(a) No additional proceedings necessary.
In actions: based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(1) In USDA, the suspending official
shall terminate the suspension imme-
diately when additional proceedings to
determine disputed facts have been de-
nied on the basis of DOJ advice. The
agency, however, reserves the right to
proceed with the suspension when DOJ
completes its legal proceedings or is
satisfied that the suspension no longer
will prejudice DOJ’s proceedings.

(2) In USDA suspension actions,
where the respondent(s) fail(s) to time-
ly provide any submission in opposi-

tion, the action will be considered de-
cided.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument sub-
mitted by the respondent and any
other information in the administra-
tive record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specificially deter-
mining them to be arbitrary or capri-
cious or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent
to the respondent.

(1) In USDA, the notice to the re-
spondent shall be signed by the sus-
pending official and transmitted by
certified mail, return receipt re-
quested. OGC will be consulted on all
proposed suspension actions prior to
the notice being sent to the respond-
ent. The notice shall include the fol-
lowing:

(i) Reference to the previously issued
notice of suspension;

(ii) The reason(s) for the action taken
in this notice.

(iii) The effective date(s) of the sus-
pension taken in this notice and, where
appropriate, the period of the suspen-
sion;

(iv) Advice that the suspension is ef-
fective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or a designee authorized by an
agency head makes a determination re-
ferred to in § 3017.215.

(b) [Reserved]

[54 FR 4722 and 4731, Jan. 30, 1989, as amended
at 54 FR 4732, Jan. 30, 1989]

§ 3017.415 Period of suspension.

(a) Suspension shall be for a tem-
porary period pending the completion
of an investigation or ensuring legal,
debarment, or Program Fraud Civil

VerDate 11<MAY>2000 11:51 Feb 27, 2001 Jkt 194024 PO 00000 Frm 00147 Fmt 8010 Sfmt 8010 Y:\SGML\194024T.XXX pfrm04 PsN: 194024T


